
IS AN EXPERTISE IN DOMESTIC TAX
LAW POSSIBLE?

Today we are going to analyze a specific part of article 118 of Panama's Tax Procedure
Code (CPT). This rule, like the vast majority of the Code, will come into force in January
2022.

"Data bank of experts. The Administrative Tax Court will draw up a public list of experts in
tax matters and related areas, who will accredit their professional qualifications and
areas of specialization in order to be eligible as experts for the Tax Administration or the
Court itself.   
… … …
Experts shall be governed by the rules set forth in this Code and the provisions of the
Judicial Code. “

The question we propose to answer in this paper, derived from the article cited, is the
following: 

Will it be possible to include in the "list of experts in tax matters" Panamanian
Lawyers with sufficient professional qualifications to give an opinion on the
Domestic Tax Law of Panama?
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To answer that question, two
fundamental principles must be taken
into account as a preliminary matter: 

(1) The interpretation of a legal rule
cannot be limited to its isolated reading,
but must take into account not only that
it is part of a particular law, but that -in
turn- that law is part of a whole legal
system with which it must be integrated
in order to be functional.

(2) Procedural Law is a science that has
common pillars. It is true that it has
branches such as Civil Procedural Law,
Criminal Procedural Law, Administrative
Procedural Law, etc., however, it is not
true that those branches run from zero
and independently.   There are many
common principles of Procedural Law
that are transversal, for example, the
basic rules that allow the judge, before
deciding the case, to be considered as
the director and promoter of the
fulfillment of the stages of the process
or the concept of good judgement that
controls the evaluation of evidence.

With this in mind, let's review two
fundamental concepts of Procedural

Law that will help us to solve the
question proposed at the beginning.

The "IURA NOVIT CURIA" principle

HERNANDO DEVIS ECHANDÍA has
defined the judicial ruling as "a logical
judgment of the judge for the declaration
of the will of the State, contained in the
legal norm that applies, in the specific
case" .      In the same book, the author
defines the "logical judgment" as
follows:

"...the judicial ruling is produced by
means of a syllogism, in which the legal
norm represents the major premise;
the specific case, the minor premise,
and the conclusion is the particular
legal norm that the judge applies to
that case and that is taken from the
general legal norm".

The review and clear understanding of
the judicial syllogism, of the ruling, is a
fundamental condition for
understanding the mechanics of the
process and what the parties can do to
influence the conviction of the judge, be
it civil, administrative, criminal or of any
kind.

MAJOR PREMISE: GENERAL DOMESTIC LEGAL NORM

MINOR PREMISE: FACTS OF THE SPECIFIC CASE

CONCLUSION / JUDICIAL RULING: APPLICATION OF THE
GENERAL LEGAL NORM TO THE FACTS OF THE SPECIFIC

CASE IN ORDER TO UNLEASH CONTROVERSY 
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This "cornerstone" of procedural law is
not just theory, but must be pure
practice. Moreover, it is a right of the
citizen to avoid the arbitrariness of
justice. This is how the new Spanish Civil
Procedure Law (LEC) reflects the
concept in in paragraph "2" of Article
218: 

"Article 218. Completeness and
consistency of judicial rulings. Motivation.
… … … 
2. Judicial rulings shall be motivated by
expressing the factual and legal reasoning
that leads to the assessment and
evaluation of the evidence, as well as the
application and interpretation of the law.
The reasoning shall affect the different
factual and legal elements of the lawsuit,
considered individually and as a whole,
always adjusting to the rules of logic and
reason.
... ... ..."

Note in the quoted rule the separation
and at the same time interaction
between, on the one hand, the "factual
reasoning", that is, the FACTS (minor
premise) and, on the other hand, the
legal reasoning applied to the facts
(conclusion), following the rules of
logic.

Perhaps with more didactic language,
the Panamanian Judicial Code (CJ), in its
Article 990, speaks to us of the same
thing:

"Art. 990. Judicial rulings shall be issued in
accordance with the following rules:
... … …

2. Separate paragraphs shall list the facts
that have been proven, that have been
timely alleged and that are linked to the
issues to be resolved.   Reference shall be
made to the evidence in the file that the
judge has used as the basis for his
assessment of the facts; [minor premise]
 
3. Next, the reasons and legal grounds
deemed relevant shall be given, and the
legal provisions or doctrines deemed
applicable to the case shall be cited
[conclusion]; ... ... …”.      (What is inserted
between square brackets is ours)  

In summary, we must be clear about the
facts, so that we can then apply the
Law in which those facts are subsumed,
and we can reach a legal conclusion in
the specific case. That is what the task
of passing judgment is all about, no
matter what branch of Law.
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This is where the principle of "IURA
NOVIT CURIA" fits in, which, extremely
succinctly, involves two highly related
elements:

(1) The understanding that the trial
judge, by unquestionable presumption,
knows the law of his country.   The
knowledge of the Domestic Law is
something of the essence to be able to
be a Judge. That is why professional
license is required for these positions,
often related to the branch of the
jurisdiction in question. It would make
little sense for the State to appoint
people who do not know the Law of the
country, in a position whose
fundamental work is "to administer
Justice in the name of the Republic and by
authority of the Law". Of course, this
does not preclude the right to file
appropriate appeals against decisions,
which is another matter.

(2) The freedom of the judge to apply
the Domestic Law in force, directly
related to the facts of the case, even if 

said Law has not been alleged by the
parties, as long as the judge remains
within the causes of request that are the
object of the process.   The second
paragraph of subsection "1." of the
previously cited LEC rule, states in this
regard: "The court, without departing
from the cause of request by resorting to
factual or legal grounds other than those
that the parties have wanted to assert,
shall decide in accordance with the rules
applicable to the case, even if they have
not been correctly cited or alleged by
the litigants.“ (The underlining is ours). 

It is useful to quote here the definition
offered by the Pan-Hispanic Dictionary
of Legal Spanish (DEJ) of the RAE, on the
concept "IURA NOVIT CURIA

"iura novit curia 
Gen 'The court knows the right´

It is a medieval principle similar in
meaning to the rule da mihi factum dabo
tibi ius ('give me the fact and I will give
you the right'): the parties must state the
facts, and it is not necessary for them to
enlighten the judge or court about the
applicable law since they know it and are
obliged to apply it even if it has not been
alleged. (…)”

Finally, for the purposes of this short
analysis, we are interested in
highlighting the element (1) of the "IURA
NOVIT CURIA" principle, that is to say,
that it is necessary to assume as an
unquestionable fact that the Judge
knows the major premise of the
judicial syllogism, that is: that the
Judge knows the Domestic Law.



Object of the evidence in general and
of the expert evidence in particular

JOSÉ GARBERÍ and GUADALUPE
BUITRÓN illustrate the object of the
evidence in general:

“...the essential object of the evidence is
the set of facts provided by the parties...
In order for the court to reach its
conviction on the said facts identifying the
causa petendi, therefore, it is necessary
that the procedural party that has
affirmed them as certain raises about
them, in the time and in the legally
foreseen form, the opportune probative
activity, proposing any means of evidence
admitted by the Law.”     (The underlining
is ours)

Talking about the object of the expert
evidence in particular, my Professor
JORGE FÁBREGA PONCE (deceased)
wrote:

"...the expert opinion constitutes a means
of evidence, by which the parties use a
person - the expert - who has technical,
scientific, artistic or practical knowledge to
advise the judge... for a better
appreciation of the disputed facts".    (The 

underlining is ours).

We have therefore, that by simply
reviewing the object of the evidence, we
are visualizing that it does not seem
possible that any evidence in general,
nor the expert evidence in particular,
can aim to "inform" the Judge about the
Domestic Law of Panama. Essentially
because of the following:

(1) If the object of the evidence are the
facts (minor premise) and if the judge
is presumed to know the domestic law
(major premise), it is definitely not
feasible in principle to say that any kind
of evidence concerning the domestic
law is applicable.   Logically, the Lawyer
of the party can allege the Law, cite
doctrine, jurisprudence, etc., but he/she
cannot use the evidentiary stage of the
process to support the Domestic Law,
which is not a fact.

(2) Likewise, speaking of expert
evidence in particular, insofar as it is
intended to supplement a technical
knowledge that the judge does not have
with respect to the facts, (for example,
"the psychological impact" within a case
of damage to an individual's health),
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relevant norms, or court decisions. Article
800." (In square brackets we have
included the current numbers of the
articles of the CJ).

In the same book, JORGE FÁBREGA
PONCE quotes the opinion of several
classic proceduralists on this point.  Let
us quote three of them:

JAIME GUASP: "II. With respect to data:
normative or legal, the general principle,
contrary to the common rule noted above,
is that they are not subject to the
evidentiary activity of the parties..."

L. PRIETO-CASTRO: "Object of the
Evidence: a) Mainly - The facts of both the
external and internal world are object of
evidence as long as they are of importance
for the decision.  That is to say, as soon as
they form the assumption of the legal rule
that is intended to be applicable and
necessary for the decision. Sometimes the
fact being proved is not of interest per se,
but rather to demonstrate the authority of
a means of evidence (non-credibility of the
witness, by means of scratches;
authenticity of the document) or of a hint;
it is the so-called accessory fact.
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it seems obvious that an expert opinion
that seeks to "supplement" the technical
knowledge of Panamanian Law of a
judge who is an expert in Panamanian
Law and who is therefore a judge in
Panama, is not viable, and the expert
opinion is not a tool to support
Domestic Law, but the facts of the case.

Specific doctrinal comments on the
Expertise on Domestic Law issues

Let's quote first of all JORGE FÁBREGA
PONCE:

"National laws ('iura novit curia' art. 267,
Book Y, CJ [art. 784]) are not subject to
evidence. A judge is said to have
interrupted an attorney, warning him: 'Go
on to the facts that the Court knows the
law. (Venite ad factum. Curia movit ius).
The law is not the object of evidence - the
Court has said - only the fact or set of facts
alleged by the parties in the trial is. (Sept.
23, 1971, IFE v. Gonzalez et al.). Expert
reports may be presented when there are
discussions about the text. According to
the law, publication in the Gazette or in
any official publication carries with it a
presumption (Art. 775 [Art. 786]).
Otherwise, the judge has broad powers of
investigation.

Nor do the legal norms issued by the
Executive Branch of the Government, by
the municipalities, or by decentralized
public entities require evidence -- subject
to the requirement of publication in the
Official Gazette or in any official or
University of Panama edition (Art. 775 [Art.
786]). Foreign legal rules require evidence,
but the judge may investigate them
directly, using any means or a copy of the
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Our precise answer to the question
posed at the beginning

In my opinion, it is not appropriate to
include in the "list of experts in tax
matters" of article 118 of the CPT,
Panamanian Lawyers with sufficient
professional qualifications to give an
opinion on the Domestic Tax Law of
Panama.

What do we do with article 118 of
Panama's CPT?

Well, Panama's rugged Tax Procedure
Code is riddled with "curiosities". Article
118 is just one of many. There is no
doubt that the article could have been
better drafted, making it clear that the
list of experts should not include
Panamanian Lawyers who are qualified
to be called "Tax experts", unless they
are also qualified to give an opinion on
some Foreign Tax Law.

However, what should have been done
was not done and we must consider
how the situation can be handled, to
avoid it leading us to the absurdity of
going against principles of Procedural
Law as clearly founded as those already
explained.

I only see two options:

(1) One of them would be to reform the
Law to avoid confusion. Perhaps it
would be good to do so by way of a
comprehensive modification of the
entire Code, to carry out a restful
academic work of reorganization and
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LEO ROSEMBERG: "Current law explains
that the following are objects of evidence
usually, the facts, sometimes the utmost of
experience and rarely, the legal precepts...
rarely are the legal precepts the object of
evidence: iura novit curia. But
exceptionally, the knowledge of a legal
precept may not be required of the judge,
when it is a question in particular of
foreign law; that is, of law that does not
govern in any part of the State or States
for which the competent court has been
designated; moreover, of customary law. 

In summary: domestic law is not an
object of evidence and, therefore, is not
subject to expert opinion.   Only foreign
law    and      the existence or non-
existence of a custom that is a source of
law could be the object of evidence.
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Art. 784, according to which "No
evidence is required [for]... the
written law that governs in the Nation
or in the Municipalities"; (The
underlining is ours).

Art. 786, according to which: "It shall
be presumed that judges have
knowledge of the acts and official
documents..." such as "Law, Decree-
Law, Cabinet Decree, agreement,
ordinance, regulation, resolution,
opinion, report, judgment, document
or act of any kind, emanating from
any authority or official of any State
Branch or Municipality of any
autonomous entity, semi-autonomous
or decentralized and published in the
Annals of the Legislative Branch, in the
Official Gazette, in the Judicial Registry,
in the Industrial Property Registry, in
any collection or edition of an official
nature or of the National University…”  
(The underlining is ours).

polishing of a body of regulations that
has many technical deficiencies, some
of them serious. 

(2) Regardless of the foregoing, as long
as there is no amendment, the
particular rule could be saved if it is
interpreted in accordance with the
Judicial Code, taking very seriously the
last paragraph of the article that states:
"The experts shall be governed by the rules
established in this Code and the
provisions of the Judicial Code.“  In this
way we can incorporate into the CPT all
the doctrine already explained, which is
reflected in the articles of the Judicial
Code that are commented on below:

Art. 800, which states that: "Foreign
law may be proved by means of copies
of the relevant rules, decisions of the
courts, doctrinal studies or opinions
rendered by licensed lawyers.“ (The
underlining is ours). 
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Final Comments

The author qualifies as "Expert in the matter of Tax Law of Panama", subject on which the
Law and the authorized doctrine, prohibits me from playing the role of expert before a
court of Panama, whether administrative or judicial.

I am not a licensed lawyer in any foreign law, which prevents me from playing the role of
expert in this matter.

As these two options would represent the largest volume of potential participations as an
expert and it turns out that they do not apply, I do not intend to accredit qualifications to
be included in the list of potential experts regulated in article 118 of the Tax Procedure
Code, for when this rule enters into force.
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