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SOME COMMENTS TO
UNDERSTAND THE CONCEPT OF
REGULATION IN THE
REGULATORY SYSTEM OF
PANAMA
by Publio Cortés

Those who have participated in the
drafting processes of bills and
generating consensus on the texts of
those drafts of laws in Panama, whether
in the private or public sector, will find it
familiar to have heard phrases like this:
"Those issues that are too conflictive or
technical are better left off to be dealt
in the Regulation"...
or also something like this:
"We better not put that into a Law
because the Deputies of the National
Assembly are not going to understand,
let’s leave it for the Regulation..."
Phrases
like
the
ones
above,
superficiality reflect on the true legal
nature of the Regulation in our
normative system. This simplistic vision
can lead us to a weak validity of
regulatory norms which many times
survive through life walking on the edge
of illegality and unconstitutionality,
which is not good for legal security,
since those rules could be annulled
before the first serious judicial
questioning.
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The issue also has a political tinge. As
in other countries, in Panama the
National Assembly has had credibility
and prestige problems for several
decades. Because of this fact, many
sectors maintain the tendency to
promote overwhelmingly general laws
and then lobby the Executive Branch
and generate the true rules that govern
the matter in question, through
Regulations.

This approach is not correct for the
institutionality. The image problems of
the National Assembly can never be an
excuse to take away or diminish, from
that Body of the State, its main
constitutional function, which is to make
the Laws.
Distinctive notes of the Regulation in
the constitutional system:
Within the Rule of Law and the
representative
democracy
system
included in the Constitution, there is a
basic principle which is that the people,
through their representatives, are in
charge of making the laws that will
apply to the people themselves. In the
scheme of classical liberalism born at
the end of the 18th century and which
still fundamentally nourishes our
system of government, this way the
stages where the monarchy imposed
the laws on the population were
overcome.

Valuable quantities of tea were thrown
in protest in the Boston Bay, enough
people were killed, including some
kings at the guillotine in Paris, to get
this principle accepted. Let's not forget
it.
In this scheme of classical liberalism,
the body that directly represents the
people making the laws that govern
themselves, is the Legislative Branch.
That is why article 159 of the Political
Constitution of Panama reads as
follows:
"The legislative function is exercised
through the National Assembly and
consists of issuing the necessary laws
for the fulfillment of the purposes and
the exercise of the functions of the
State declared in this Constitution..."
It is true that the President is also
elected by popular vote, however, since
he is a single person and the rest of the
Administration or Executive Branch is
made up of officials not elected by the
people, the liberal constitutional system
gives the Legislative Branch primacy in
the generation of norms of general
application, allowing the Executive
Branch to do so in very specific cases
and in a rather restricted way and
generally subordinate to the Law
approved by the Legislative Branch.
As a consequence of the above, the
main note arises that separates the rule
of general application issued by the
Legislative Body, meaning: The Law,
from the other rule of general
application issued by the Executive
Body, meaning: The Regulation. That
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note of essential difference is that the
Law is the truly important rule because
it is issued by the body that represents
the people itself, while the Regulation is
the accessory rule of lesser importance,
because it is issued by the body where
popular representation is very much
more diluted and decaffeinated.
The
Spanish
professors
of
Administrative Law Tomás Ramón
Fernandez and Eduardo García de
Enterría explain the main consequence
of the above:
"The Regulation has in common with
the Law that it is a written norm, but it
differs in everything else. Few generic
characters can be derived from this
common note. The Regulation itself,
which definitively separates it from the
Law, is that it is a Secondary,
subaltern, inferior and complementary
norm of the Law, the work of the
Administration. As in all administrative
products, the Regulation is a norm in
need of a case- by -case justification,
conditioned, with limited and assessed
possibilities ... Its submission to the
Law is absolute, in several senses: it is
produced only in areas that the Law
leaves it, it cannot replace the Law
where it is necessary to produce a
certain effect or regulate a certain
content.” [1]
This subordinate and conditioned life of
the Regulation is clearly included in our
Political Constitution in the norm that
grants powers to the Executive Body to

issue them, the text of which is as
follows:
“ARTICLE 184. The following are
attributions exercised by the President
of the Republic with the participation
of the respective Minister:
………
14. Regulate the Laws that require it
for
better
compliance,
without
deviating in any case from its text or
spirit.”
Although short, the rule is very clear and
well written. It perfectly establishes the
subordinate level of the Regulation with
the following characteristics:
(1) Not all laws are regulated. Only
those "that require it" are regulated.
This means that it is normal for the
rule that is in the Law to suffice, that
the Regulation is not absolutely
necessary. But that in those cases
that the Regulation is required, then
it is done.
(2) When is the Regulation required?
Well, that is only necessary to
achieve the "best compliance" with
the Law. To help the rule of Law
fulfill its objective. The Law is always
above.
(3) In case of doubts, the
constitutional norm adds that the
Regulations issued by the Executive
Branch
must
arise
"without
departing in any case" from the text
or spirit of the Law. Total submission

[1] GARCÍA DE ENTERRÍA, Eduardo and FERNÁNDEZ, Tomás-Ramón, COURSE ON ADMINISTRATIVE LAW,
XV Edición, CIVITAS, THOMSON-REUTERS, Editorial Aranzadi, S.A., Pamplona, SPAIN, 2011.
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of the Regulations before the Law.
Primacy of the rule that the
Legislative Body does because it is
about the people, through their
representatives, who make the Law
that will govern themselves.
Both from the citation of the
aforementioned authors and from our
interpretation of the aforementioned
constitutional rule, we can draw two
conclusions:
(1) Since the Regulation is a
subordinate and complementary
rule of the Law, since the Regulation
is a norm that needs a justification
in the Law, it is evident that the
Regulation only exists as an
appendix to the Law that it develops.
It is an accessory of said Law and
only makes sense insofar as it is
interpreted jointly with that Law.
(2) If the Regulation is accessory to
the Law that it develops, then the
Regulation can only exist and affect
the legal relationships of the Law
that it complements. Therefore: A
Regulation cannot be applied within
the scope of a different Law than the
one it expands and complements.
Common errors of interpretation of
the Regulations:
We will discuss three, but there are
more.
(1) Say nothing in the Law and leave
the matter for the Regulation:
Acting this way generates a higher
risk of falling into illegalities. Indeed,
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if the subject that is introduced in
the Regulation is totally new and
does not complement the Law but
becomes “legislation” with no link to
the normative content of the Law, it
will most likely be illegal and
become a vulnerable norm.
(2) Failure to apply the Law that
came into force with the excuse that
it lacks its regulations: The existence
of regulations is only a condition for
the Law to be applied when the Law
itself says so. If the Law does not
say so and there is no other
condition for the Law to enter into
force, the lack of Regulations does
not prevent the Law from being
applied. Let us remember that the
Law is the general rule that will
always have more relevance, it is not
the other way around.

(3) Apply the Regulation without a
related Law: This can occur when
the Law has been repealed and the
Regulation of that Law continues to
be applied. That is incorrect: the
accessory follows the lot of the main
thing in the Law since the time of
Rome. Therefore, if the Regulation
only complements a Law for its
better application, once the Law has
disappeared, the Regulation ceases
to exist. There are no "adoptive
parents" for a Regulation. A new
Law cannot be regulated by a
Regulation with a previous date
because it lacks any logical legal
sense.
A real taxation example that reflects
in practice the flaws in the
interpretation of the subject matter
of the Regulations:
These are the rules applicable to the
request for exemption from property
tax for farms dedicated to agricultural
use in Panama, where said property tax
is a national tax.
The petition was filed in March 2020
before
a
Provincial
Revenue
Administration and was clearly covered
by article 764 of the Tax Code, in its
version approved by Law 17 of 2017.
According to the doctrine and the
general principles of Administrative and
Constitutional Law already explained,
only a Regulation that was issued by the
Executive Branch could apply to this
case, to develop numeral 9 of article 764
of the Fiscal Code, in its version
approved by Law 17 of 2017.
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However, the Executive Branch has not
issued any Regulations to regulate this
rule. As it has not been done, the rule of
law must be applied directly, because it
is the Law of the Republic.
As is the norm in the Tax Code,
according to Law 17 of 2017, the
exoneration of agricultural farms with a
value not exceeding US$ 350,000.00,
should not be limited either by starting
date or by a duration of 5 years,
because the Law does not say so and
because there is no Regulation of that
Law that talks about it.
However, the corresponding Provincial
Revenue Administration limited the tax
exemption requested, based on a
starting date and a term of 5 years in
application of Decree 7 of 1987.

When the aforementioned Decree 7 of
1987 is reviewed, it is a Regulation
issued by the Executive Branch, signed
by the President of the Republic and the
Minister of Finance and Treasury. The
title of the Decree is as follows:
"By which the Fiscal Regime of incentives in
favor of agricultural production and
exports of Law 2 of March 20, 1986 is
regulated"
According to the title, Decree 7 is only
and exclusively applicable when the
petition before the Tax Administration is
based on Law 2 of 1986. That is, it
cannot be applied in this case, because
the petition was based on Law 17 of
2017. It even lacks total logical sense
that Decree 7 of 1987 could have been
designed and issued to complement a
rule of law introduced in 2017, 30 years
later. What must happen is the
opposite: that the Regulations are
issued after the Law they develop, not
before.
We are facing a case where the
Administration is making a clear error in
the interpretation of a Regulation,
because it is extending the legal life of
said accessory rule, beyond the validity
of the Law that it develops and because
it is applying a Regulation to a rule of
Law approved after the Regulation was
already repealed. The new Law does not
have a Regulation; therefore, it must be
applied directly.
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Final Comments
Exaggerating the real weight of the Regulation as a general normative source is
unconstitutional because it generates a concentration of power in the Executive Branch,
unbalancing the mechanism of checks and balances on which the liberal constitutional
system is based.
In addition, it maintains a vulnerable regulatory system because many of these
regulations could be declared illegal in the face of legal actions, leaving business
decisions, investments and actions of the Administration that are based on them
unstable.
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